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DETAILED ACTION 

1 . This Final Office action is responsive to Applicant's amendment filed January 15, 
2004. 

Claim 37 has been cancelled. 

Claims 38, 46, 49, 53, and 54 have been added. 

Claims 2-4, 8, 9, 12-17, 21, 22, 24-27, 30-32, 34, 35, 38, 39, and 42-54 are 
presented for examination. 

2. The previously pending claim objections are withdrawn in response to Applicant's 
claim amendments. 

The previously pending rejection under 35 U.S.C. § 112, 2 nd paragraph is 
withdrawn in response to Applicant's amendment of the claims. 

Response to Arguments 

3. Applicant's arguments filed January 15, 2004 have been fully considered but they 
are not persuasive. 

On page 13 of Applicant's response, Applicant asserts that, as per amended 
claim 54, Heagle does not teach the step of communicating a plurality of corrective 
actions to the user in response to entry of user responses indicative of existing 
conditions being non-compliant with the plurality of standards. The Examiner 
respectfully disagrees. According to col. 7, lines 13-15, 36-49, 66 and col. 9, lines 27- 
28 of Heagle, activity-related measurements may be made through use of portable, 
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hand held instruments, such as multi-probe thermometers, thereby implying that the 
user's measurement of a temperature using a multi-probe thermometer contributes to 
the indication of existing conditions that are non-compliant with standards. 

Applicant argues that Heagle does not teach a portable processor assembly and 
that Examiner's argument that portability is obvious in light of In re Lindberg, 194 F.2d 
732, 93 USPQ 23 (CCPA 1952) is not applicable to the claimed invention because the 
claimed invention allegedly accomplishes new and unexpected results (see page 19 of 
Applicant's response in particular). "These include but are not limited to interaction with 
an operator to perform the described monitoring and corrective actions on a true real 
time basis, with the inclusion of the monitoring program directly in the portable 
processor assembly enabling the real time functionality of Applicant's system." (Page 19 
of Applicant's response). However, the Examiner asserts that Heagle's monitoring is 
even more "real-time" than the claimed invention because the employees are alerted to 
any status alerts that come up as they occur so that the employees can address the 
alerts as soon as possible, thereby ensuring better compliance with HACCP and the 
Federal Government's Model Food Code Guidelines (col. 6, line 63 through col. 7, line 
35; col. 8, lines 40-49). With the claimed invention, crucial status alerts are not 
remedied until an employee with the portable, handheld device happens to manually 
check the equipment associated with the occurrence of a crucial status. Therefore, the 
claimed invention is not seen to provide unobvious results over Heagle. 

Applicant argues that Heagle "certainly does not call for any correction action(s) 
to be readily displayed on the portable processor assembly once a system upset has 
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been detected" (Page 19 of Applicant's response). The Examiner submits that, as 
pointed out in the art rejection, said limitation is addressed by Heagle's display of "a 
unique code number or other identifier displayed on the pagers and/or work station 
monitor (WSM)" (col. 6, line 66 through col. 7, line 1). Furthermore, Heagle states, 
"Code books provided with the pagers and decoding charts posted at the work station 
may be used, e.g. when code numbers are used, to describe in-depth and/or to 
provide a simplified checklist for the appropriate actions that should be taken to 
respond to each alert prompt received' (Emphasis added, col. 7, lines 1-6). 
Therefore, the code number displayed on the work station monitor is indicative of 
appropriate actions (i.e., corrective actions) that should be taken to rectify the identified 
alert. 

Regarding claims 31 and 32, "Applicant respectfully disagrees with this assertion 

as there is no express teaching nor even a suggestion in Heagle et al., or presumably in 

the prior art in general, to make the modifications recited in claims 31-32, i.e., of 

allowing the system to monitor owner derived temperature standards in addition to the 

government derived standards." (Page 21 of Applicant's response) Applicant makes an 

assertion without any support for such assertion; therefore, Applicant's argument is not 

persuasive. As a matter of fact, the Examiner presented the following line of reasoning 

and related statement of Official Notice to address the limitation in question: 

Heagle does not explicitly teach that said predetermined 
standards further comprise owner derived standards which 
exceed said government regulatory standards. Official 
Notice is taken that it is old and well-known in the art for a 
business manager to choose to set higher standards for 
his/her business than those required by government 
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regulatory standards. As a matter of fact, many businesses 
tout these higher standards in advertisements as an added 
attraction to further encourage customers to patronize their 
respective business. Therefore, the Examiner asserts that it 
would have been obvious to one of ordinary skill in the art at 
the time of Applicant's invention to adapt Heagle to allow 
restaurant operators to set predetermined standards 
comprising owner derived temperature standards which 
exceed government regulatory standards and comprise a 
temperature range of the food product at least partially 
defined by a predetermined low temperature and a 
predetermined high temperature in order to provide a 
restaurant owner with more advertising leverage to 
encourage customers to patronize his/her restaurant. 

Not only has Applicant not addressed the Official Notice statement, but Applicant 
has also failed to address the combination of the teaching of the Official Notice 
statement with the teachings of Heagle. Consequently, Applicant has not challenged 
the validity of any Official Notice statements presented in the art rejection; therefore, all 
respective statements are now accepted as facts of record. 

In conclusion, Applicant's arguments are non-persuasive and the art rejections 
are maintained. 



Claim Rejections - 35 USC § 102 

4. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 
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5. Claims 38, 39, 42-48, 53, and 54 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Heagle et al. (U.S. Patent No. 5,900,801). 

Heagle discloses a process for monitoring operation of a food service site, said 
process comprising: 

[Claim 53] a) establishing a plurality of operational categories associated with the 
functioning of the site (col. 6, lines 45-55); 

b) providing a user with a plurality of interactive test items determinative of a 
degree of performance of the plurality of operational categories (col. 7, lines 1-35); 

c) acknowledging a plurality of standards which define acceptable performance 
parameters for the operational categories (col. 8, lines 15-19, 36-49); 

d) providing the user with a plurality of user responses indicative of a plurality of 
possible existing conditions of the plurality of operational categories (col. 7, lines 1-35; 
col. 8, lines 3-19); and 

e) requiring the user to select a user response indicative of an existing condition 
of a corresponding one of the plurality of operational categories currently being 
monitored (col. 7, lines 1-35; col. 8, lines 36-49); 

f) communicating a plurality of corrective actions to the user in response to entry 
of user responses indicative of existing conditions being non-compliant with the plurality 
of standards (col. 7, lines 1-35; col. 8, lines 3-49; col. 7, lines 13-15, 36-49, 66; col. 9, 
lines 27-28 -- Activity-related measurements may be made through use of portable, 
hand held instruments, such as multi-probe thermometers, thereby implying that the 
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user's measurement of a temperature using a multi-probe thermometer contributes to 

the indication of existing conditions that are non-compliant with standards); 

[Claim 54] collecting result records of data derived from the selected user responses 

which are indicative of compliance with the predetermined standards (col. 8, lines 3-67); 

[Claim 48] processing the result records to establish documentary evidence of a 

pattern of compliance with said plurality of standards (col. 8, lines 3-67); 

[Claim 38] requesting performance of the corrective actions by the user in an attempt 

to bring existing conditions of the operational categories into compliance with the 

plurality of standards (col. 7, lines 1-35; col. 8, lines 3-67); 

[Claim 39] requiring supplemental user response subsequent to performance of the 
corrective actions which are indicative of compliance of the existing conditions with the 
plurality of standards (col. 7, lines 1-35; col. 8, lines 3-67); 

[Claim 42] manually selecting at least one of the provided plurality of user responses 
(col. 8, lines 40-44); 

[Claim 43] automatically selecting at least one of the provided plurality of user 
responses (col. 8, lines 40-44); 

[Claim 44] defining requested user responses as temperatures automatically 
determined by direct temperature sensing of food products (col. 7, lines 1-35; col. 8, 
lines 36-67); 

[Claim 45] automatically recording the user responses defined by the sensed 
temperatures (col. 7, lines 1-35; col. 8, lines 36-67); 



Application/Control Number: 09/826,428 Page 8 

Art Unit: 3623 

[Claim 46] scheduling periodic performance of the plurality of interactive test items 
and required user responses (col. 7, lines 50-58); 

[Claim 47] determining untimely entry of user responses to scheduled interactive test 
items being indicative of untimely user performance of scheduled test items (col. 7, lines 
50-58; col. 8, lines 36-67; col. 10, lines 4-12; col. 14, lines 37-46; col. 15, lines 22-30, 
43-47). 

Claim Rejections - 35 USC § 103 

6. The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

7. Claims 2-4, 8, 9, 12-17, 21 , 22, 24-27, 30-32, 34, 35, and 49-52 are rejected 
under 35 U.S.C. 103(a) as being unpatentable over Heagle et al. (U.S. Patent No. 
5,900,801). 

Heagle discloses a system for monitoring a food service site, said system 
comprising: 

[Claim 49] a) a processor assembly operable at the site and comprising memory, a 
display and input facilities (Figs. 4-7; col. 7, lines 1-49; col. 8, lines 3-67); 

b) said processor assembly including a monitoring program determinative of 
compliant operational performance of the site (col. 7, lines 1-35; col. 8, lines 36-49); 
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c) said monitoring program comprising a task application relating to a plurality of 
different operational categories (col. 6, lines 45-55; col. 7, lines 1-35; col. 8, lines 36- 
49); 

d) said task application including a plurality of user interactive test items 
communicated to a user on said display (col. 7, lines 1-35; col. 8, lines 3-19, 36-49); 

e) a plurality of predetermined standards defining acceptable performance 
parameters for each of said operational categories (col. 8, lines 15-19, 36-49); 

f) said monitoring program further comprising a corrective application comprising 
a plurality of corrective actions evident on said display, each of said corrective actions 
being responsive to a user response which is noncompliant with associated ones of said 
plurality of predetermined standards (col. 7, lines 1-35; col. 8, lines 3-19); 

g) at least some of said corrective actions requiring a substantially concurrent 
supplemental user response available to the user on said display (col. 7, lines 1-35; col. 
8, lines 3-67); and 

h) said supplemental user response determinative of compliance of said 
operational categories with associated ones of said predetermined standards (col. 7, 
lines 1-35; col. 8, lines 3-67); 

[Claim 50] further comprising a temperature acquisition module interfaced with said 
processor assembly, said temperature acquisition module comprising a temperature 
sensing probe structured for direct measurement of food products for determining 
existing temperatures thereof (col. 7, lines 1-66; col. 8, lines 3-49); 
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[Claim 51] wherein said input facilities include said temperature acquisition module, 
said temperature sensing probe further structured for direct contact with the food 
products and communication of said existing temperatures to said display (col. 7, lines 
1-66; col. 8, lines 3-49); 

[Claim 52] wherein said temperature acquisition module is cooperatively structured 
with said processor assembly to be determinative of the existing temperatures being 
within acceptable performance parameters; said acceptable performance parameters 
including a temperature range of each of the food products at least partially defined by a 
predetermined low temperature and a predetermined high temperature (col. 7, lines 1- 
66; col. 8, lines 3-49 -- A range of temperatures is understood to be implicit to meeting 
regulatory temperature guidelines and requirements in the food industry); 
[Claim 2] wherein said predetermined standards comprise government regulatory 
requirements (col. 6, lines 45-55; col. 8, lines 3-67); 

[Claim 8] wherein each of said interactive test items are communicated to the user 
on said display concurrently with at least one related user response (col. 7, lines 1-35; 
col. 8, lines 3-67); 

[Claim 9] wherein said input facilities are structured to provide user selection of at 
least said one related user response (col. 7, lines 1-35; col. 8, lines 3-67); 
[Claim 12] wherein each of said interactive test items are communicated to the user 
on said display concurrently with a plurality of related user responses (col. 7, lines 1-35; 
col. 8, lines 3-67); 
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[Claim 13] wherein said input facilities are further structured to provide user selection 
of an appropriate one of said plurality of user responses indicative of actual operating 
conditions (col. 7, lines 1-35; col. 8, lines 3-67); 

[Claim 14] wherein said input facilities comprise a display activated keypad structured 
to allow manual user selection of an appropriate one of said user responses (Figs. 4, 5, 
7; col. 7, lines 1-6); 

[Claim 15] wherein said monitoring program includes a scheduling application 
including performance of said plurality of interactive test items at a specified time (col. 7, 
lines 50-58); 

[Claim 16] wherein said scheduling application indicates performance of said plurality 
of interactive test items in a predetermined sequence (col. 7, lines 50-58; col. 8, lines 
36-67; col. 10, lines 4-12; col. 14, lines 37-46; col. 15, lines 22-30, 43-47 -- An 
employee is guided step-by-step through proper responses to an event and a history of 
events, including employee response to alarms, is logged, thereby implying that the 
performance of interactive test items is performed in a predetermined sequence); 
[Claim 17] wherein said monitoring program further comprises an alert application for 
communicating untimely input of a corresponding user response to a scheduled 
interactive test item (col. 7, lines 50-58; col. 8, lines 36-67; col. 10, lines 4-12; col. 14, 
lines 37-46; col. 15, lines 22-30, 43-47); 

[Claim 21] wherein said input facilities comprise a display activated keypad structured 
to allow user selection of an appropriate one of a plurality of displayed user responses 
(Figs. 4, 5, 7; col. 7, lines 1-6); 
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[Claim 22] wherein said input facilities comprise a display activated keypad structured 
to allow user selection of an appropriate one of said user responses displayed 
concurrently with a related one of said interactive test items (Figs. 4, 5, 7; col. 7, lines 1- 
6). 

Regarding claims 49, 50, and 52, Heagle discloses a hand-held device used by 
an employee for entering data, such as temperature data collected through an attached 
thermometer, to be communicated to the CPU through a workstation monitor (WSM) 
(col. 7, lines 37-49, 66; col. 9, lines 27-28; col. 12, lines 33-41); however, much of the 
functionality recited in the claimed invention is carried out mainly by Heagle's 
workstation monitors and CPU. Unlike Heagle, the claimed invention performs most of 
its recited functionality through a portable processor. Accordingly, the Examiner cites 
MPEP § 2144.04(V)(A), which states, "Fact that a claimed device is portable or movable 
is not sufficient by itself to patentably distinguish over an otherwise old device unless 
there are new or unexpected results." See In re Lindberg, 194 F.2d 732, 93 USPQ 23 
(CCPA 1952). In the present case, the Examiner further asserts that making an 
otherwise old device portable provides the benefits of convenience and cost efficiency. 
For example, instead of carrying around heavy equipment or implementing expensive 
monitoring equipment at various workstations throughout a work site, a portable device 
provides a user with the option of carrying around relatively light-weight data collection 
means to collect data from various workstations throughout a work site. As discussed 
above, Heagle does disclose a hand-held device used by an employee for entering 
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data, such as temperature data collected through an attached thermometer, to be 
communicated to the CPU through a workstation monitor (WSM), thereby suggesting 
the option of utilizing portable processors for performing the disclosed functionality. 
Therefore, the Examiner asserts that it would have been obvious to one of ordinary skill 
in the art at the time of Applicant's invention to implement Heagle's monitoring, test 
items, temperature display, and corrective action components through a portable 
processor in order to provide Heagle's employees with the convenient and cost-effective 
option of carrying around a relatively light-weight data collection means to collect data 
from various workstations throughout a work site instead of having to carry around 
heavy equipment or implementing expensive monitoring equipment at the various 
workstations throughout the work site. 

As per claims 3 and 4, Heagle allows restaurant operators to set predetermined 
operational temperature standards (which typically include an acceptable predetermined 
low and high temperature), such as those based on government regulatory standards 
(as discussed above); however, Heagle does not explicitly teach that said 
predetermined standards further comprise owner derived standards which exceed said 
government regulatory standards. Official Notice is taken that it is old and well-known in 
the art for a business manager to choose to set higher standards for his/her business 
than those required by government regulatory standards. As a matter of fact, many 
businesses tout these higher standards in advertisements as an added attraction to 
further encourage customers to patronize their respective business. Therefore, the 
Examiner asserts that it would have been obvious to one of ordinary skill in the art at the 
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time of Applicant's invention to adapt Heagle to allow restaurant operators to set 
predetermined standards comprising owner derived temperature standards which 
exceed government regulatory standards and comprise a temperature range of the food 
product at least partially defined by a predetermined low temperature and a 
predetermined high temperature in order to provide a restaurant owner with more 
advertising leverage to encourage customers to patronize his/her restaurant. 

Heagle discloses a system for monitoring a food service site, said system 
comprising: 

[Claim 24] a) a processor operable at the site and comprising memory, a display and 
input facilities (Figs. 4-7; col. 7, lines 1-49; col. 8, lines 3-67); 

b) said processor assembly including a monitoring program determinative of 
compliant operational performance of the site (col. 7, lines 1-35; col. 8, lines 36-49); 

c) said monitoring program comprising a task application relating to a plurality of 
different operational categories (col, 6, lines 45-55; col. 7, lines 1-35; col. 8, lines 36- 
49); 

d) said task application including a plurality of user interactive test items evident 
on said display and each requiring a user response indicative of actual conditions 
associated with said plurality of operational categories (col. 7, lines 1-35; col. 8, lines 3- 
19,36-49); 

e) a plurality of predetermined standards defining acceptable performance 
parameters for said operational categories (col. 8, lines 15-19, 36-49); 
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f) a corrective application comprising a plurality of corrective actions evident on 
said display, each of said corrective actions being responsive to a user response which 
is non-compliant with associated ones of said plurality of predetermined standards (col. 
7, lines 1-35; col. 8, lines 3-49); 

g) result records comprised of data derived from a collection of said user 
responses and indicative of compliance with said predetermined standards (col. 7, lines 
1-35; col. 8, lines 36-49; col. 12, line 26 through col. 13, line 5); 

h) a control facility including a central processor having sufficient capability to 
process said result records in a manner evidencing a pattern of compliance with said 
predetermined standards (col. 7, lines 1-35; col. 8, lines 36-49; col. 12, line 26 through 
col. 13, line 5); 

[Claim 25] wherein said input facilities comprise a temperature acquisition module 
interfaced with said processor and structured to communicate data defining said user 
response and representative of actual conditions of a food product (col. 7, lines 1-35, 
66; col. 8, lines 3-49); 

[Claim 26] wherein said temperature acquisition module comprises a probe assembly 
including a temperature sensing probe operative by the user to directly measure 
existing temperature data of the food product, said temperature data automatically 
communicated to the user on said display and defining a corresponding user response 
(col. 7, lines 1-35, 66; col. 8, lines 3-49); 
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[Claim 27] wherein said plurality of input facilities further comprise a display activated 
keypad structured to allow user selection of an appropriate one of a plurality of user 
responses evident on said display (Figs. 4, 5, 7; col. 7, lines 1-6); 
[Claim 30] wherein said plurality of predetermined standards comprise government 
derived temperature standards (col. 6, lines 45-55; col. 8, lines 3-67); 
[Claim 34] wherein said corrective application further comprises requirements for a 
supplementary user response indicative of compliance of actual conditions with related 
ones of said plurality of predetermined standards (col. 7, lines 1-35; col. 8, lines 3-67); 
[Claim 35] wherein said monitoring program further comprises an alert application for 
communicating untimely user responses to said plurality of interactive test items (col. 7, 
lines 50-58; col. 8 f lines 36-67; col. 10, lines 4-12; col. 14, lines 37-46; col. 15, lines 22- 
30, 43-47). 

Regarding claims 24 and 25, Heagle discloses a hand-held device used by an 
employee for entering data, such as temperature data collected through an attached 
thermometer, to be communicated to the CPU through a workstation monitor (WSM) 
(col. 7, lines 37-49, 66; col. 9, lines 27-28; col. 12, lines 33-41); however, much of the 
functionality recited in the claimed invention is carried out mainly by Heagle's 
workstation monitors and CPU. Unlike Heagle, the claimed invention performs most of 
its recited functionality through a portable processor. Accordingly, the Examiner cites 
MPEP § 2144.04(V)(A), which states, "Fact that a claimed device is portable or movable 
is not sufficient by itself to patentably distinguish over an otherwise old device unless 
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there are new or unexpected results." See In re Lindberg, 194 F.2d 732, 93 USPQ 23 
(CCPA 1952). In the present case, the Examiner further asserts that making an 
otherwise old device portable provides the benefits of convenience and cost efficiency. 
For example, instead of carrying around heavy equipment or implementing expensive 
monitoring equipment at various workstations throughout a work site, a portable device 
provides a user with the option of carrying around relatively light-weight data collection 
means to collect data from various workstations throughout a work site. As discussed 
above, Heagle does disclose a hand-held device used by an employee for entering 
data, such as temperature data collected through an attached thermometer, to be 
communicated to the CPU through a workstation monitor (WSM), thereby suggesting 
the option of utilizing portable processors for performing the disclosed functionality. 
Therefore, the Examiner asserts that it would have been obvious to one of ordinary skill 
in the art at the time of Applicant's invention to implement Heagle's monitoring, test 
items, and corrective action components through a portable processor in order to 
provide Heagle's employees with the convenient and cost-effective option of carrying 
around a relatively light-weight data collection means to collect data from various 
workstations throughout a work site instead of having to carry around heavy equipment 
or implementing expensive monitoring equipment at the various workstations throughout 
the work site. 

As per claims 31 and 32, Heagle allows restaurant operators to set 
predetermined operational temperature standards (which typically include an acceptable 
predetermined low and high temperature), such as those based on government 
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regulatory standards (as discussed above); however, Heagle does not explicitly teach 
that said predetermined standards further comprise owner derived standards which 
exceed said government regulatory standards. Official Notice is taken that it is old and 
well-known in the art for a business manager to choose to set higher standards for 
his/her business than those required by government regulatory standards. As a matter 
of fact, many businesses tout these higher standards in advertisements as an added 
attraction to further encourage customers to patronize their respective business. 
Therefore, the Examiner asserts that it would have been obvious to one of ordinary skill 
in the art at the time of Applicant's invention to adapt Heagle to allow restaurant 
operators to set predetermined standards comprising owner derived temperature 
standards which exceed government regulatory standards and comprise a temperature 
range of the food product at least partially defined by a predetermined low temperature 
and a predetermined high temperature in order to provide a restaurant owner with more 
advertising leverage to encourage customers to patronize his/her restaurant. 

Conclusion 

8. THIS ACTION IS MADE FINAL. Applicant is reminded of the extension of time 
policy as set forth in 37 CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
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shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1 .136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the mailing date of this final action. 

9. Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Susanna M. Diaz whose telephone number is (703) 305- 
1337. The examiner can normally be reached on Monday-Friday, 9 am - 5 pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Tariq Hafiz can be reached on (703) 305-9643. 

Any inquiry of a general nature or relating to the status of this application or 

proceeding should be directed to the Receptionist whose telephone number is 

(703)308-1113. 

Any response to this action should be mailed to: 



Commissioner for Patents 
P.O. Box 1450 
Alexandria, Virginia 22313-1450 



or faxed to: 



(703)305-7687 



[Official communications; including 
After Final communications labeled 
"Box AF"] 



(703)746-7048 



[Informal/Draft communications, labeled 
"PROPOSED" or "DRAFT"] 
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Hand delivered responses should be brought to Crystal Park 5, 2451 Crystal 
Drive, Arlington, VA, 22202, 7 th floor receptionist. 



Susanna M. Diaz 
Primary Examiner 
Art Unit 3623 
March 18, 2004 



